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unpaid duty and a penalty of £10 (7*). The payment of
penalties is denoted on instruments by a particular
stamp (k).
Unstamped Instruments in Evidence.—Unstamped
or insufficiently stamped instruments cannot be given in
evidence in any proceeding other than criminal except on
payment there and then of the duty, the penalty of £10,
and' a further sum of £i (/). It is for the judge to take
notice of such defect in the document, and therefore he
must look at it (m). A witness's memory may be refreshed
by an unstamped document being shown to him (n). If
an unstamped agreement has been lost, secondary evidence
of it cannot be given (o), but the presumption is that it
has been duly stamped, though this presumption may be
rebutted by evidence (p). A new trial will not be granted
by reason of the ruling of any judge that the stamp on
any document is sufficient, or that the document does not
require a stamp (q). There is no appeal from the judge's
decision in this respect (r), nor from his admission of an
unstamped document in evidence without requiring the
penalty (s). Where the judge rules that a document is not
admissible, then the court above may refuse to go into
the question of the improper rejection, unless it appears
by the judge's note that the document has been formally
tendered in evidence (t). It is the duty of counsel after
the expression of the judge's opinion formally to tender
the document and require a note to be taken of the
(j) The Stamp Act, 1891, s. 15 (1).
(k) Ibid., s. 15 (4).
(/) Ibid., s. 14 (1) and (4).
(m) Jardine v. Payne (1831), 1 B. & Ad. 663, at p. 670 ; 6 Digest 510,
3257.
(«) Birchall v. Bullougk, [1896] 1 Q.B. 325 ;  6 Digest 513, 3284.
(o) Rankin v. Hamilton (1850), 15 Q.B. 187.
(p) Marine Investment Co. v. Haviside (1872), L. R. 5 H. L. 624 ;
6 Digest 509, 3248.
(q) R. S. C., O. 39, r. 8.
M
512, .
>) Blewitt v. Tritton and Others, [1892] 2 Q.B. 327, C. A. ;  6 Digest
J, 3279,
(s) Lowe v. Darling and Son (1905), 74 L. J. K.B. 794 ; 22 Digest 275,
2614.
(t) Campbell v. Loader (1865), 34 L. J. Ex. 50 ; 22 Digest 53, 300.

